PATR K M LAYMAN
(ON REQONS! DERATI ON)

| BLA 95-394R Deci ded June 25, 1998

Petition for Reconsideration of Patrick M Laynman, |BLA 95-394
(Decenter 4, 1997), which affirned as nodi fied a deci sion of the Fairbanks,
A aska, Support CGenter, Bureau of Land Managenent, declaring mning clai ns
abandoned and void for failure to file affidavit of assessnment work.
F55434- 55439; F55449-55451.

Petition for reconsideration granted; prior order reversed, BLM
deci si on rever sed.

1 Mning dains: Abandonnent--Mning Qains: Rental or
d ai mMai ntenance Fees: Srall Mner Exenption

Anning clainmant who paid the rental fee for the
1994 assessnent year was not required to perform
assessnent work for that year in order to qualify
for the small mner waiver of the nai ntenance fee
for the 1995 assessnent year.

APPEARANCES  Patrick M Laynan, Eagle, A aska, pro se; Dennis J. Hopewel |,
Esq., Deputy Regional Solicitor, Anchorage, A aska, for the Bureau of Land
Managenent .

(PN ON BY ADM N STRATI VE JUDEE KELLY

Patrick M Laynan has filed a petition for reconsideration of our
Decenber 4, 1997, Qder which affirned as nodified the April 17, 1995,
Deci sion of the Fairbanks, A aska, Support Center, Bureau of Land
Managenent (BLMN), declaring Appel lant’s mining cl ai n8 abandoned and voi d
for failure to file an affidavit of assessnent work on or before
Decenber 30, 1994. F55434-55439; F55449-55451. Appellant states that he
paid the rental fees for the 1994 assessnent year and asserts that no
assessnent work for that year was required. He refers to our decision in
Cheryl Jong, 142 I BLA 75 (1997), in which we held that mning clains for
whi ch nai nt enance fees were paid for the 1996 assessnent year were not
properly declared forfeited and void for failure to certify perfornance of
assessnent work before Decenber 30, 1996, because, follow ng paynent of the
requi red fees, no assessnent work was required. Appellant believes that

144 | BLA 367

WAW Ver si on



| BLA 95-394R

the sane reasoning applies to his case. The BLMhas filed a response in
support of Laynman's petition, stating that on the basis of Jong, we shoul d
grant Laynan's petition and reverse its 1995 Deci si on.

The Departnent of Interior and Rel ated Agencies Appropriations Act for
FHscal Year 1993 (the Rental Fee Act), Pub. L. No. 102-381, 106 Sat. 1378-
79 (1992), required each clainant to pay a claimrental fee of $100 to the
Secretary of the Interior or his designee on or before August 31, 1993,
for each unpatented mining claim mll or tunnel site in order to hold such
claimfor the assessnent year ending at noon on Septenber 1, 1993. The
Rental Fee Act al so contained an identical provision establishing rental
fees for the assessnent year ending at noon on Septenber 1, 1994,
requi ring paynent of an additional $100 rental fee on or before August 31,
1993. 106 Sat. 1378-79. Failure to nake the annual paynent of the claim
rental fee "conclusively constitute[d] an abandonnent of the unpatented
mning claim mll or tunnel site by the clainant.” 106 Sat. 1379; see
also 43 CF R 8§ 3833.4(a)(2) (1993). Athough the Rental Fee Act provided
an exenption for small miners who net certain qualifications, Laynan pai d
the rental fees.

The Rental Fee Act inposed the rental fees "in lieu of the assessnent
work requirenents contained in the Mning Law of 1872 (30 US C 28-28e),
and the filing requirenents contai ned in section 314(a) and (c) of the
Federal Land Policy and Managenent Act of 1976 (FLPMN (43 US C 1744 (a)
and (c¢))," and that Act further provided that "the annual claimrental fee,
where appl i cabl e, shall repl ace applicabl e assessnent requirenents and
expendi tures through fiscal year 1994." Act of Qct. 5, 1992, 106 Sat.
1378, 1379 (enphasi s added).

h August 10, 1993, (ongress enacted section 10101(a) of the Qmi bus
Budget Reconciliation Act (the Mintenance Fee Act), 30 US C § 28f(a)
(1994), requiring paynent of a "clai mnai ntenance fee" of $100 per claim
on or before August 31 of each year for years 1994 through 1998. Like
the Rental Fee Act, the Mi ntenance Fee Act provided that paynent of
the mai nt enance fee would be in lieu of the assessnent work requirenents
of 30 US C § 28-28e (1994) and the related filing requi renents of
section 314 of FLPVA

The Mai nt enance Fee Act all ows the Departnent to waive the fee for a
"small mner," i.e., one who certifies that, on the date the paynent was
due, the clainmant held "not nore than 10 mning clains, mll sites or
tunnel sites, or any conbination thereof, on public |ands" and perforned
the assessnent work required by the Mning Law of 1872. 30 US C § 28f(d)
(1994). n Septenber 2, 1994, Layrman filed a nai ntenance fee wai ver
certification listing nine mning clains.

A though nai nt enance fees nust be pai d "before the commencenent of
the assessnent year," see 30 US C 8§ 28f(b) (1994), a clai nant seeking a
wai ver nust "have perforned assessnent work required * * * for the
assessnent year endi ng on noon of Septenber 1 of the cal endar year in which
paynent of the cla mmaintenance fee was due.” 30 US C § 28f(d)(1)(B
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(1994) (enphasis added). The BLMhas inplenented this provision wth
aregulation that requires a clai mant seeking a waiver to decl are that
"assessnent work requi renents have been or wll be conpl eted by the date
the paynent is due, which is each August 31, for the assessnent year j ust
ending." 43 CFR 8§ 3833 1-7(d)(2). Wen Laynan filed no affidavits
of assessnent work for the clains on or before Decenber 30, 1994, BLM
issued its April 17, 1995, Decision declaring his clains abandoned and
void, based on its viewthat the affidavits were required because Laynan
had filed a nai ntenance fee wai ver certificate. O Decenber 4, 1997, we
i ssued an order affirmng BLMs decision as nodified, noting that under
43 CF.R § 3833.4(a)(1), failure to file the docunents constituted a
“forfeiture" rather than an abandonnent .

O Decenber 19, 1997, we issued our decision in Cheryl Jong, supra,
a case involving a mning clai nant who pai d nai nt enance fees for the 1996
assessnent year but who filed a small mner waiver for the 1997 assessnent
year. BLMhad simlarly declared her clains void on the basis of its view
that her failure to performthe assessnent work for the 1996 assessnent
year disqualified her fromthe snall mner waiver she filed for the 1997
assessnent year. ¢ reversed BLM hol ding that when Jong paid the
nai nt enance fees for the 1996 assessnent year, no assessnent work was
required. Layrman contends that his paynent of the rental fees shoul d have
the sane effect. BLMagrees, and so do we.

W note that the Mi ntenance Fee Act elimnated several of the Rental
Fee Act's requirenents for obtaining a snall mner waiver, so that
clai mants who could not qualify for an exenption fromthe rental fee coul d
qgualify for a waiver of the nai ntenance fee. A though a nai nt enance fee
paynent nade by August 31, 1994, covered the 1995 assessnent year, see
30 USC 8§ 28f(b), a claimant seeking a snall mner wai ver was required
to "have perforned assessnent work required under the Mning Law* * * to
naintain the mning claing * * * for the assessnent year endi ng on noon of
Septenter 1 of the cal endar year in which the paynent was due.” 30 US C
§ 28f(d)(1) (B (enphasis added). Thus, one seeking a waiver of the paynent
due by August 31, 1994, "nust have perforned the assessnent work required’
for the 1994 assessnent year. |d. (enphasis added).

[1] Because Laynan paid the rental fee for the 1994 assessnent year,
there was no assessnent work required for that year because the rental fee
repl aced that requirenent. The expiration of the Rental Fee Act did not
alter the legal effect of paynents previously nade thereunder, and we find
nothing in the Mintenance Fee Act or its inplenenting regul ations
purporting to revoke that effect. Accordingly, we conclude that a mning
claimant who paid the rental fee for the 1994 assessnent year was not
required to performassessnent work for that year in order to qualify for
the snal | mner waiver of the nai ntenance fee for the 1995 assessnent year.

Therefore, pursuant to the authority del egated to the Board of Land
Appeal s by the Secretary of the Interior, 43 CF R 8§ 4.1, Appellant's

144 | BLA 369

WAW Ver si on



| BLA 95-394R

petition for reconsideration is granted, our Decenber 4, 1997, Qder is
reversed, and the Decision appeal ed fromis reversed.

John H Kelly
Admini strative Judge

| concur:

T Britt Price
Admini strative Judge
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